[VOLUME 5 I ISSUE 2 I APRIL – JUNE 2018]
http://ijrar.com/

e ISSN 2348 –1269, Print ISSN 2349-5138
Cosmos Impact Factor 4.236

WHETHER PROSTITUTION SHALL BE LEGALISED AND REGULARISED IN
FURTHERANCE OF ARTICLE 14, 19 AND 21 OF THE
CONSTITUTION OF INDIA
Rishav Sharma* & Ujjwal Kumar Singh**
*Student, Law College, Dehradun, Uttanchal University, (U.K)
**Asst. Professor, Law college Dehradun, Uttaranchal University, Uttrakhand
Received: March 26, 2018

Accepted: April 30, 2018

A. IN FURTHERANCE OF ARTICLE 14 OF THE CONSTITUTION OF INDIA
Equality is one of the magnificent corner-stones of Indian democracy.3The doctrine of equality before law is
a necessary corollary of Rule of law which pervades the Indian Constitution. 4Article 14 however entails that,
“equals should be treated alike and unequals should be treated differently. In other words persons who are
in like circumstances should only be treated equally. Because if people are not in like circumstances then
treating them equally would amount to manifest injustice. 5 The Constitution is wedded to the concept of
equality.6 This means that even a Constitutional amendment offending the right to equality will be declared
invalid. Neither parliament nor the state legislature can transgress the principle of equality. Art. 14 enjoins
the state to take into account de facto inequalities which exist in the society and to take affirmative action by
way of giving preference to the socially and economically disadvantaged persons or inflicting handicaps on
those more advantageously placed, in order to bring about real equality. 7Equal protection requires
affirmative action by the state towards unequals by providing facilities and opportunities. 8 The basic
principle underlying Article 14 is that law must operate equally on all persons under like circumstances. 9
Equality before law is co-relative to the concept of rule of law for all round evaluation of healthy social
order.10 A basic postulate of the rule of law is that “justice should not only be done but it must also be seen to
be done.”Reasonableness and fairness is the heart and soul of Art. 14 of the Constitution. 11The reasonableness
is to be judged with reference to the object of the legislation and not moral considerations, 12 of course, there
may be cases where gross immorality of measure may condemn the legislation as arbitrary or
irrational.13The Court by evolving the doctrine of protective discrimination intended to lay a law that in terms
of our Constitutional scheme no group of persons should be held to be more equal than the other group.14
Legislation should not only be assessed on its proposed aims but rather than implications and the effects.
The bottom line in this behalf would be a functioning modern democratic society which ensures freedom to
pursue varied opportunities and options without discriminating on the basis of sex, race, caste or any other
like basis.15But where the statute shows shows on the face of it that the legislature made no attempt at all to
make a classification but singled out a particular individual or class without having any difference peculiar to
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that individual or class, the presumption of reasonableness in favour of the legislature is instantly rebutted and
the person challenging the statute cannot be called upon to adduce further or external evidence to discharge
his onus.16 In such a case, the presumption of constitutionality is of no avail and the court is bound to
invalidate the statute as violating the guarantee of equal protection. 17Right to self-determination is an
important offshoot of gender justice discourse.It is their life; subject to constitutional statutory and social
interdicts a citizen of India should be allowed to live her life on her own terms. 18At the same time, security and
protection to carry out such choice or option specifically, and state of violence free being generally, is
another tenet of the same movement. Privacy rights prescribe autonomy to choose profession whereas
security concerns texture methodology of delivery of this assurance. But it is a reasonable proposition that
the measures to safeguard such a guarantee of autonomy should not be so strong that the essence of the
guarantee is lost. State protection must not translate into censorship.19 Instead of putting curbs on women’s
freedom, empowerment would be a more tenable and socially wise approach. This empowerment should
reflect in the law enforcement strategies of the State as well as modelling done on this behalf. Also with the
advent of modern state, new methods of security must be developed.
The classification must be founded on an intelligible differentia which distinguishes persons or things that
are grouped together from the others left out of the group. The corollary that also follows is that person or
things grouped together are ‘equals’ for the purpose of classification.Henceforth, if a classification is not
proved on the touchstone of the principle whether the classification is reasonable having an intelligible
differentia and a rational basis germane to the purpose, the classification has to be held as arbitrary and
discriminatory.20
Now in this case, the classification of sex workers does not fall under this classification. Thus the “test of
intelligible differentia” failed. The differentia which is adopted as the basis of the classification must have a
rational or reasonable nexus with the object sought to be achieved by the statute in question 21. The plain
reading of Section 370 of the Indian Penal Code makes it clear that it recognises prostitution itself as
exploitation and thus endangers sex workers instead of protecting them from sexual exploitation.Therefore,
there is no reasonable nexus between the classification and the purpose that it seems to achieve, and
henceforth Prostitution should be legalised in furtherance of Article 14 of the Constitution of India.
B. IN FURTHERANCE OF ARTICLE 19(1) (G) OF THE CONSTITUTION OF INDIA
Article 19(1) (g) of the Constitution entails freedom of profession, trade, business and these freedom mean
that every citizen has the right to choose his own employment or to take up any trade. The fundamental
right guaranteed in Art. 19(1) (g) as comprehensive as possible and to include all avenues and modes
through which a person earns his livelihood. If by a statutory provision the right of a person to carry on his
business is affected, he may in his own right maintain an action. A person must be held to have access to
justice if his right in any manner whether to carry on business is infringed or there is threat to his liberty.
Access to justice is a human right.22
Decency or morality is not confined to sexual morality alone. Decency indicates that the action must be in
conformity with the current standards of behaviour or propriety. 23 The question whether an utterance is
likely to undermine decency or morality is to be determined with reference to the probable effects it may
have upon the audience to which it is addressed. 24 The age, culture25, and the like of the audience thus
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becomes a material question. The test of obscenity is whether the publication, read as a whole, 26 has a
tendency to deprave and corrupt those whose minds are open to such immoral influence and into whose
hands a publication of this sort may fall.Hence, though it is permissible to place a total ban amounting to
prohibition on any profession, occupation, trade or business subject to satisfying the test of being
reasonable in the interest of general public, yet the banning of the slaughter of cow progeny is not a
prohibition but only a restriction.27
The Court cannot impose a restriction on the freedom of trade.
Moreover a ‘law’ as per this context, postulates a law which is otherwise valid. Hence, any imposition, which
restricts a citizen’s right to carry on an occupation, trade or business must, accordingly, be held to be
invalid.28Restrictions can be imposed by subordinate legislation executive order,29 such as a circular or
policy decision in terms of Art. 162 of the Constitution or otherwise. Such a law must be one enacted by the
legislation.30It is further humbly stated that in order to constitute a ‘reasonable’ restriction , both the law as
well as any order made there under must satisfy the test of reasonableness. 31A restriction, to be permissible
under Art. 19(6), has to be commensurate with the danger posed. The word “occupation” has a wide
meaning such as any regular work, profession, job, principal activity, employment, business, or a calling in
which an individual is engaged. The object of using four analogous and overlapping words in Art. 19(1)(g) is
to make the guaranteed right as comprehensive as possible to include all the avenues and modes through
which a man may earn his livelihood. The guarantee takes into its folds any activity carried on by a citizen of
India to earn his living.32 The freedom guaranteed under Art. 19(1)(g) is valuable and cannot be violated on
the grounds which are not established to be in public interest or just on the basis that it is permissible to do
so. For placing a complete prohibition on any professional activity, there must exist some strong reason for
the same with a view to attain some legitimate object and non-imposition of such prohibition might result in
jeopardizing or seriously affecting the interest of the people in general. Otherwise, it would not be a
reasonable restriction.33
In order to determine whether total prohibition would be reasonable, the court has to balance the direct
impact on the fundamental right of the citizen thereby against the greater or social interest sought to be
ensured.34Occupation would be an activity of a person undertaken as a means of livelihood or a mission in
life.35 Now in the present case, sex work being legal, the sex workers have fundamental right under Art.
19(1)(g) to carry out such profession because they are doing it for a living and also due to abject poverty.
C. IN FURTHERANCE OF ARTICLE 21 OF THE CONSTITUTION OF INDIA
Article 21 which is one of the luminary provisions in the Constitution and is a part of the scheme for
fundamental rights occupies a place of pride in the Constitution. The article mandates that no person shall
be deprived of his life and personal liberty except according to the procedure established by law. This
sacred and cherished right i.e., personal liberty has an important role to play in the life of every citizen. Life
or personal liberty includes a right to live with human dignity. There is an inbuilt guarantee against torture
or assault by the State and its functionaries. 36Right to life, enshrined in Art. 21 means something more than
survival or animal existence.37 It would include the right to live with human dignity.38It would include all
those aspects of life which go to make a man’s life meaningful, complete and worth living. 39That which alone
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can make it possible to live must be declared to be an integral component of the right to live. 40 The right to
life guaranteed under Art. 21 of the Constitutionembraces within its sweep not only physical existence but
the quality of life. If any statutory provision runs counter to such a right, it must be held to be
unconstitutional and ultra vires the Part III of the Constitution. 41The Article embodies the concept of
‘distributive justice’ which connotes, inter alia, the removal of economic inequalities and rectifying the
injustice resulting from dealings or transactions between unequals in society. This may be achieved by the
State by lessening of inequalities. There can be no justice without equality. Article 14 guarantees the
fundamental right to equality before the law on all persons. The concept of welfare State would remain in
oblivion unless social justice is dispensed. Dispensation of social justice and achieving the goals set forth in
the Constitution are not possible without the active, concerted and dynamic efforts made by the person
concerned with the justice dispensation system.
There is no doctrine of ‘State necessity’ in India under Article 21. In each case where a person complains of
the deprivation of his life or personal liberty, the court, in the exercise of its constitutional power of judicial
review, has to decide whether there is a law authorising such deprivation and whether, in the given case,
the procedure prescribed by such law is reasonable, fair and just, and not arbitrary, whimsical and
fanciful.42Any law depriving a person of his livelihood must meet the challenge of Art. 14, 19 and 21 of the
Constitution.43 Hence the procedure prescribed by such law must be just, fair and reasonable and not arbitrary,
fanciful, oppressive, vague, unfair or unreasonable. 44Enjoyment of quality life is the essence of the guaranteed
right under Article 21 of the Constitution.45 Right to reputation is a facet of the right to life of a citizen under
Article 21 of the Constitution. The right to dignity, which is recognised as guaranteed by Art. 21 of the
Constitution insofar as it is infringed by withholding of the means of livelihood by any means or process
whatsoever would attract Art. 21.46 Hence the action of the state has to be based on reasonableness and it
cannot deprive the basic human rights afforded under Constitution, more so under Art. 21. 47It is a basic
right of a female to be treated with decency and proper dignity and the search of a woman by a person other
than a female officer is violative of it. 48 The trend in the Supreme Court is that when constitutionality of a
statute is challenged as arbitrary or unreasonable, the Court has to test its validity on the anvil of Arts. 14,
19 and 21, read together.49
The Supreme Court in ‘Unni Krishnan vs. State of A.P50’ stated that “Right to health and medical aid of
workers”51 falls within the ambit of Art. 21, since the expression ‘personal liberty’ is of the widest amplitude.
Now in this case, the sex workers should be provided with health insurance as well as their medical fitness
should be given paramount consideration. Therefore prostitution should be legalised and regularised from
the standpoint of Article 21 of the Constitution of India.
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